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This is an amendment to 8.281.510 NMAC, Sections 1, 7-13, and 18, effective 9/1/2026 e

8281510.1  ISSUING AGENCY: New Mexico health care authority (HCAYLL0 AUE =5 P 3010
[8.281.510.1 NMAC - N, 10/1/2012; A,7/1/2024; A, 9/1/2026]

8.281.510,7 DEFINITIONS:

[——— A Assetsttinelude all income and resources-as-deseribod-in-Section §.281.500 NMAG-of an
applicant/recipientand-fhisthes-their spouse—Assets not-in-a-trust-are-eonsidered-under-the-applicable-tule-to
determine-if they-arve-ceuntable-orexcludable for the purpeses-ofmedicaid-eligibility:
W@emﬁmw—%%m@mdaﬂ@—fe%%&beneﬁﬁhw%&h@éby%ﬁ&%&

C. Benefie™issomething to-the-advantage-of orprofit-to-the resipient:
M}Hmm&%pmﬁ%%ﬁdﬂﬂéﬁ%&é%&%%%ﬁ%ﬁ@%%%ﬁ%gﬁgw
NMAC, definitions:
—E——Gmym%lﬁﬂ%%%ﬂ%%&u&%p&ﬁ%mp&&ﬂ%e%ﬁwy%wm

%—WWW@M%M&%&%@M@M
MNMAC-

—F——%&mmwﬂuﬂw@dmﬂﬁ&g&mﬁeme%ew&wﬁgﬁemmk&aw

Mﬁpﬁ%mmmpmemw%mmmé
retmning-home-is-arevocable-frust:
— 3y Although-termed irrevoeable; a trust-that-can-be-revoked-orterminated-upon-the
agreement-of any-or-all-beneficiaries-Gneluding residual beneficiariesHsarevecable-trust:

€ “Paymentlmeans-any-disbursal-fronthe corpus-of-the-bust-or-from-income-generated-by-the
M%ﬁ&ﬂmﬁ%ﬂﬁﬁ%@%&&%&%ﬁ%ﬁ%ﬁ%%
disbursements;suchns-the right-to-use-and-oceupy real-preperty:
— L “Residual-beneficiary?-is-a-person-orentity that receives-the-remaining trust prineipal-upon-the
death-ef the-eriginal- trust- benefieiary:
trust:
N $Sple benefit- of T means that no-dndividual or-entity-except the person-for-whem-the-trastvas
established-may-benefit-from-the-assetsin-any-way whetherat the time the-trust is-ereated-er-at-any-time-inthe
future-except-aftor medicaidis relmbursed:
— Q3 Teys? includes-any legal dnstrument-device-orarrangement; that-isreduced-to-writing; signed
and-excouted, which-mayv-not-be-called a-trust understate-law,-or-whish-is- similar to-a-trust-A-trasts-a-tegal-device
in-which propety-(real-or-personaly-or-otherassets-are-held by one-ormeore-individuals for the-benefit-of others—A
wust-is-usvally-ereated-by-atransferofassets from-the-owner-{grantor)-to-the trustee—Assetsare-notparbof atrust
and-are-considered outside-of the trustuntil- the-date-they-are-aetually transferred-into-the-trast-as-demonstrated-by
verifiable-documentationregardlessof the-effective-date-of the-trustThe transfer may be-ade-while-the-granteris
alive-or-it-may-be-made-by-will—The transfer of assets-inte-a-trust-divests the-original-owner-of-Jegal title-or restriets
aseessto-those-assels—Trusts-may-also-include structured-settloments-meeting the requirements-stated-above:
— P, STpustyecords?include but are not limited-to-verifiable docwnentation of all-transastions-paid
by-or paid-inte-a-trust-Minimal-deewmentation-of distributions-includes-date of transaction; amount-of-payinent-(or
iEnot-paid-by-eash-or-other-lepaltender-type-of asset-distributed); person-or-entity-receiving-distribution; purpese-of
distribution-£ distribution-was-made to-acquire-a-nen-consumable-goed, the location-of that nen-censwmable-gead;
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has-legal titlo-to-the-assets held-inthe trast and-is-considered-the-ownerof the-trust-asscls inmost dealings-with-third
parties:]

A, Definitions beginning with “A”: “Assets” include all income and resources as described in

8.281.500 NMAC of an applicant/recipient and their spouse. Assets not in a trust are considered under the
applicabie rule to determine if they are countable or excludable for the purposes of medicaid eligibility,

B. Definitions beginning with “B”;
(1) “Beneficiary” is the individual(s) for whose benefit the assets are held by the trystee,
{2) “Benefit” is something to the advantage of or profit to the recipient,
C. Definitions beginning with “C”:
(1) “Community spouse” is an individual as described in Subsection E 0f §.281.506.7
NMAC, Definitions.
(2 “Corporate trustee” means a bank, frust company, or company whose primary business

is trust services. A corporate trustee mav not have any affiliation with the beneficiary either through relatives

working for the corporate trustee or investments by the beneficiary with the company other than for administrative
fees,

(3) “Corpus” is the body of the trust or the original assel used to establish the trust {to
include principal, interest, and subsequent additions), such as a sum of money or real property.
D, Definitions beginning with “D”: “Department” is the New Mexico health care authority or
SUCCESSOr agency,
E. Definitions beginning with *E”: [RESERVED]
F. Definitions beginning with “F”; |RESERVED]
G, Definitions beginning with “G”: “Grantor” is the owner of or has legal control over the assets

placed into a trust. A grantor may also be referred to as a settior or trustor.
. Definitions beginning with “H”: [RESERVED]
L Definitions beginning with “I”:
(4} “Institutionalized individual” is an individual as described in Subsection K of
§.281.500.7 NMAC,
{(2) “Lrrevocable trust” is created when the grantor does not reserve any right to cancel or
revoke any provision of the trust.
{a) Although termed irrevocable, a trust which provides that the trust can only be

modified or terminated by a court is a revocable trust because the a
the frustee can petition the court to amend or terminate the trust,

{b) Although termed irrevocable, a trust that will terminate if a certain circumstance
occurs during the lifetime of the applicant/recipient, such as the applicant/recipient leaving the nursing facility and
returning hoine, is a revocable trust,

(c) Although termed irrevocable, a trust that can be revoked or terminated upon the
agreement of any or all beneficiaries (including residual beneficiaries) is a revocable frust,

J. Definitions beginning with “J”; [RESERVED]

I, Definitions beginning with “I{”: [RESERVED]
L. Definitions beginning with “I”; [RESERVED]
M. Definitions beginning with “M”: [RESERVED]
N. Definitions beginning with “N*: [RESERVED]
0O, Definitions beginning with “0”: [RESERVED]

P, Definitions beginning with “P»: “Payment” means any disbursal from the corpus of the trust or
from income generated by the trust which benefits the party receiving if, A payment may inglude actual cash, as
well as non-cash or property disbursements, such as the right to use and occupy teal property.,

Q. Definitions beginning with “Q”; [RESERVED]

R. Definitions begiming with “R”;
{1 “Residual beneficiary” is a person or entity that receives the remaining frust principal
upon the death of the original trust beneficiary,
2) “Revoeable trust” is created when the grantor reserves any right to cancel any provision
of the trust,

8.281.510 NMAC 5
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S. Definitions beginning with “S”: “Sole benefit of” means that no individual or entity, e‘icept tlle *
person for whom the trust was established, may benefit from the assets in any way whetlm?gt,t et
created or at any time in the future except after medicaid is reimbursed,
T, Definitions beginning with “T*;

{1} “Frust” includes any legal instrument, device or arrangement, that is reduced to writing,
signed and executed, which may not be called a trust under state law, or which is similar to a trust. A trust is a legal
device in which property (real or personal) or other assets are held by one or more individuals for the benefit of
others, A trust is usually created by a transfer of assets from the owner (grantor) to the trustee. Assets are not part
of a trust and are considered outside of the trust untii the dale they are actually transferred info the trust, as
demonstrated by verifiable documentation, regardless of the effective date of the trust, The fransfer may be made
while the grantor is alive or it may be made by will, The transfer of assets into a trust divests the original owner of
legal title or restricts access o those assets. Trusts may also include structured settlements meeting the reguirements
stated above.

2) “Trust records”? include, but are not limited to verifizble documentation of all
transactions paid by or paid into a trust. Minimal documentation of distributions includes date of transaction,
amount of payment (ot if not naid by cash ot other legal tender, type of asset distributed), person or entity receiving
distribution, purpose of distribution, if distribution was made to acquire a non-consumable good, the location of that
non-consumable good, and person or entity authorizing the distribution., Minimal documentation of additions to the
trust includes the date of the transaction and a description of or amount of the asset transferred into the trust. The
department shall not pay any costs or fees for obtaining trust records from the applicant/recipient or the trustee.

(3) “Trustee” is a person or entity who holds and controls the assets in the trust, The {rustee
usually has legal title to the assets held in the trust and is considered the owner of the trust assets in most dealings
with third parties.

Definitions beginning with “U*; |[RESERVED]

Definitions beginning with “V**: [RESERVED]

Definifions beginning with “W”: |RESERVED]
Definitions beginning with “X”: [RESERVED]

Definitions beginning with “Y*: IRESERVED]

Definitions beginning with “Z”: [RESERVED]

[8.281. SEO TNMAC - N, 10/1/2012; A, 9/1/2026]

NI< X E[<E

8.281.510.8 {RESERVED]| MISSION: We ensure that New Mexicans attain thei highest level of health by
providing whole-person, cost-effective, accessible, and high-quality health care and safety-net services.
[8.281.510.8 NMAC -~ N, 9/1/2026]

8.281.510.9 MEDICAID QUALIFYING TRUSTS (MQT): An MQT is a trust created prior to August 11,
1993. An MQT is a trust, or similar legal device, established (other than by wili) by an applicant/recipient or an
applicant/recipient's spouse, under which the applicant/recipient may be the beneficiary of all or part of the
distributions from the trust and such distributions are determined by one or more trustees who ate permitted to
exercise any discretion with respect to distributions to the applicant/recipient. A trust established by an
applicant/recipient or an applicant/recipient's spouse includes trusts created or approved by a representative of the
applicant/recipient (parent, guardian or person holding power of atforney) or the court where the property placed in
trust is intended to satisfy or settle a claim made by or on behalf of the applicant/recipient or the applicant/recipient’s
spouse. This includes trust accounts or similar devices established for a minor child. In addition, a trust established
jointly by at least one of the applicant/recipients who can establish an MQT and another party or parties (who do not
qualify as one of these applicant/recipients) is an MQT as long as it meets the other MQT criteria. The provisions
regarding MQTs apply even though an MQT is irrevocable or is established for purposes other than enabling an
applicant/recipient to qualify for medicaid; and, whether or not discretion is actually exercised.

A, Similar legal device: MQT rules listed in this subsection also apply to “similar legal devices” or
arrangements having all the characteristics of an MQT except that there is no actual trust docwment. The
determination whether a given document or arrangement constitutes a “similar legal device” shall be made by the
departiment.

B. MOT resource treatment: For revocable MQTs, the entire principal is an available resource to
the applicant/recipient. For irrevocable MQTs, the countable amount of the principal is the maximuwm amount the
trustee can disburse to (or for the benefit of) the applicant/recipient, using [histher] their full discretionary powers
under the terms of the trust, Ifthe trustee has unrestricted access lo the principal and has discretionary power to

8.281.510 NMAC 3
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disburse the entire principal to the applicant/recipient (or to use it for the applicant/recipient's benefit), the entire
principal is an available resource to the applicant/recipient. Placement of an asset exclude@(y §281.500.184 o, 0
NMAC, [resouree-exelusions] Resource Exclusions, into a trust does not change the nature of the asset.” The'dssef
remains excluded, except for the home of an institutionalized individual. If the home of an institutionalized

individual is placed in a trust, it becomes a countable resource. The value of the property is included in the value of
the principal. If the MQT perinits a specified amount of trust income to be distributed periodically to the
applicant/recipient (or to be used for [histher] their benefit), but those distributions are not made, the
applicant/recipient's countable resources increase cuunulatively by the undistributed amount.

C. Income treatment: Amounts of MQT income distributed to the applicant/recipient ot to third
parties for the applicant/recipient’s benefit are countablie income when distributed.
D. Traunsfer of resources: If the MQT is irrevocable, a transfer of resources has occurred to the

extent that the applicant/ recipient or grantor’s access to the principal is restricted (e.g., if the trust states that the
trustee cannot access the principal, but must distribute the income produced by that principal to the
applicant/recipient, the principal is not an available resource and has, therefore, been transferred). See §.281.500.14
NMAC.,

k. Beneficiary of trust lives in an JCE-MR] ICF/IID: If the beneficiary of a trust is an
applicant/recipient who is [mentatly-retarded] an individual with infellectual disabilities and resides in an
intermediate care facility for [the-mentally-retarded JCE-MRY) individuals with intellectual disabilities (ICF/IID},
that applicant/recipient's trust is not considered an MQT if the trust or trust decree was established prior to April 7,
1986, and is solely for the benefit of that applicant/recipient.

F. Treatment of 881 or social security lump sum payments: SSI or social security lump suim
payments for retroactive periods which are placed in an MQT do not qualify for the nine-month exclusion from
countable resources, The trust is evaluated as an MQT for purposes of medicaid eligibility.

G, Trust records shall be open at all reasonable times to inspection by the department and copies shall
be provided upon the request of an authorized representative of the department.

{8.281.510.9 NMAC - Rp, 8.281.510.15 NMAC, 10/1/2012; A, 9/1/2026]

8.281.510.10 TRUSTS ESTABLISHED ON OR AFTER AUGUST 11, 1993: Trusts established on or after
August 11, 1993 are evaluated using the provisions of OBRA 93. The term “medicaid qualifying trust” or MQT is
no longer used after that date. Any trust which meets the basic definition of a trust can be counted in determining
eligibility for medicaid. No clause or requirement in a trust, no mafter how specifically it applies to medicaid or
other federat or state programs (i.e. exculpatory clauses) preciudes a trust from being considered under 8.281.500
NMAC. Depending on how the frust is structured, the amounts in the trast may count as resources, income, or a
transfer of assets. All trusts submitted for review by the department must be in writing, signed, and fully executed.
Trusts that are not signed and executed will not be considered as effective trusts until they are signed and executed.
Assets are not part of a trust and are considered outside of the trust until the date they are actually transferred into
the trust, as demonstrated by verifiable documentation, regardless of the effective date of the frust.

A. The standards set forth in this section shall apply to trusts or similar legal devices without regard
to
(1) the purposes for which the trust is established,
(2) whether the trustee(s) has discretion or exercises such discretion under the trust;
3 any restrictions on when or whether distributions can be made from the trust; and
[C}] or any restrictions on the use of distributions from the trust,
B, Trust establishment: An applicant/recipient is considered to have established a frust and that

trust is considered to belong to that applicant/recipient if [hisfher] their assets were used to form all or part of the
corpus of the trust. Applicants/recipients to whom the trust provisions apply shall include any applicant/recipient
who establishes a trust and who is an applicant/recipient for medicaid services. An applicant/recipient shall be
considered to have established a trust if any of [Bisfher] their assets, regardless of the amount, were used to form part
or ali of the corpus of the frust,

(1) The trust must have been established, other than by will, by any of the following
individuals:
(a) applicant/recipient;
(b) applicant/recipient's spouse;
(©) an individual, inchiding a court or administrative body, with legal authority to
act in place of, or on behalf of, the applicant/recipient or [histher]} their spouse; or
() an individual, inchuding a court or administrative body, acting at the direction of,

8.281.510 NMAC 4
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or upon the request of, the applicant/recipient or [histher] their spouse.

1)) When the corpus of a trust includes assets of another person GperféHs nofydes fbed in (3

Subparagraphs (a) through (d) above, as well as assets of the applicant/recipient, the rules apply only to the portion
of the trust attributable to the assets of the applicant/recipient. Thus, in determining countable income and resources
in the trust for eligibility and post-eligibility purposes, the ISD caseworker shall prorate any amounts of income and
resources, based on the proportion of the applicant/recipient's assets in the trust to those of other persons. (For
example: if the applicant/recipient and [his} their two sisters create a trust and each sister contributes a total value of
[fifty-thousand-dolars($50,0000] $50.0000 and the applicant contributes [bwenty-five-thousand dollars-{§25,0003]

$25.000, the applicant’s prorated share is twenty percent of the entire value of the trust.)

C. Treatment of trusts; For purposes of determining medicaid eligibility, the treatment of trusts
shall be dependent on the characteristics of the trust,
D. Revocable trusts:
(1) the entire corpus of the trust shal be counted as a resource available to the
apphlcant/recipient; and
) any payments from the trust made to or for the benefit of the applicant/recipient shall be

counted as income {unjess otherwise excludable, see [Section-8:28-50020 NMAC urearnedineome-and Seetion
828150021 NMAC deemed income] 8.281.500.19 NMAC, Unearned Income, and 8.281,500.20 NMAC, Deemed
Income); and

3) any payments from the trust which are not made to or for the benefit of the
applicant/recipient shall be considered as assets transferred for less than fair market value (see [Section]
8.281.500.14 NMAC, [assef transfers] Asset Transfers),

L. Irrevocable trusts: In an imevocable trust fram which payment can be made under the terms of
the trust to or for the benefit of the applicant/recipient from all or a portion of the trust.

4} The foltowing shali apply to that {rust or that portion of the trust:

{a) payments from income or from the corpus made to or for the benefit of the
applicant/recipient shall be treated as income to the applicant/recipient unless otherwise excludable (see {Seetion
8:281:500:20 NMAC and Section-$-284-500:21] 8.281.500.19 NMAC and 8.281.500.20 NMAC),

(b) income on the corpus of the trast which could be paid to or for the benefit of the
applicant/recipient shall be counted as a resource avaitable to the applicant/recipient;

{c) the portion of the corpus that could be paid to or for the benefit of the
applicant/recipient shall be treated as a resource available to the applicant/recipient; and

(d) payments from income or from the corpus that are made, but not to or for the
benefit of the applicant/recipient, shali be treated as a transfer of assefs for less than fair market value (see [Section]
8.281.500.14 NMAC).

2) In the case of an irrevocable trust from which payments from all or a portion of the trust
cannot, under any circumstances, be made to or for the benefit of the applicant/recipient, ail of the trust, or any such
portion or income thereof, shall be treated as a fransfer of assets for less than fair market value (see [Seetion]
8.281.500.14 NMAC).

(a) In ireating these portions as a transfer of assets, the date of transfer shall be
considered to be the date the trust was established, or, if later, the date on which the applicant/recipient no longer
had a right of payment,

) For transfer of assets purposes, in deterinining the value of the pottion of the
trust which cannot be paid to the applicant/recipient, amounts that have been paid, for whatever purpose, shall not be
subtracted from the value of the trust on the date the trust was created or, if later, the date that payment could no
longer be made. The value of the transferred amount shall be no less than the value on the date the trust is
established os, if later, on the date that payment could no longer be made. If additional funds are added to this
portion of the trust, those funds shall be treated as a new transfer of assets for less than fair market value, as of the
date the additional funds were added to the trust (See [Seetion] 8.281.500.14 NMAC),

F, Payments are considered countable to the applicant/recipient when made from a revocable or
irrevocable trust to or on behalf of the applicant/vecipient ncluding payments of any sort, including an amount from
the corpus or income produced by the corpus, paid to another person or entity such that the applicant/recipient
derives some benetit from the payment. '

G, In determining whether payments can or cannot be made from a trust to or for an
applicant/recipient, the department shall take into account any restrictions on payments, such as use restrictions,
exculpatory clauses, or limits on trustee discretion that may be included in the trust. Any amount in a trust for which
payment can be made, no matter how unlikely the circumstance of payment might be or how distant in the future,

8.281.510 NMAC 5
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shall be considered a payment that can be made under some circumstances. For example, if an irrevocable trust
provides that the trustee can disburse only [ene-theusand-dellars-($1:0003] $1.000 to or for thg.ap lr nt/recipient _
out of a ften-theusand deHars-£$10,0005] $10,000 trust, only the [eﬁ&ﬂ%eu&aﬂd{i@llﬁ%—(&l—,@d@)ff}ﬁ «,gGO“isikrel?t}é% a& L
a payment that could be made. The remaining [nine-theusand deHars($9,0003] $9.000 is treated as an amount
which cannot, under any circumstances, be paid to or for the benefit of the applicant/recipient and may be subject to
a transfer penalty. On the other hand, if a trust contains [twenty-five-thousand-dollars($25,000)] $25.000 that the
trustee can pay to the applicant/recipient only in the event that the applicant/recipient needs, for example, a heart
transplant, this full amount is considered as a payment that could be made under some circumstance, even though
the likelihood of payment is remote. Similarly, if a payment cannot be made until some point in the distant future, it
is still payment that can be made under some circumstances and the funds are counted as a resource,

H. Institutionalized individuals with a community spouse: A transfer to a trust {or similar instrument)
for the sole benefit of a community spouse shall be treated in accordance with the provisions above. If the trust is
established by either spouse (using at least some of the couple's assets) the trust shall be reviewed by the departinent
for availability of resowrces, in accordance with the provisions above. If the payment from such a trust shall be
considered an available resource to either spouse, the trust shall be included as 2 countable resource in determining
medicaid eligibility for the institutionalized spouse.

L Trust records shall be open at all reasonable times to inspection by the department and copies shall
be provided upon the request of an authorized representative of the department. The department shall not be
charged any fees or costs associated with providing trust records to the department,

[8.281.510.10 NMAC - Rp, 8.281.500.15 NMAC, 10/1/2012; A, 9/1/2026]

8.281,510.11 RECOGNIZED MEIMCAID TRUSTS: The trust provisions set forth in 8.281.510.9 NMAC
and 8.281.510.10 NMAC shali not apply fo the following trusts so long as the trust document meets all the
requirements set forth in this section.

A. The recognized medicaid trusts described in this section (special needs trusts and non-profit trusts
for certain disabled individuals) are subject to the following,
(1) Only income and resources distributed directly to the applicant/recipient or to a third

party on the applicant/recipient's behalf by the trustee are considered available to the applicant/tecipient in
determining medicaid eligibility if the applicant/recipient could use the payment for food or shelter for [him/herself]
themselves.

(2) The trusts are reversionary trusts meaning the frust must provide that, upon the death of
the applicant/recipient, any funds remaining in the trust revert to the state medicaid agency, up to the amount paid in
medicaid benefits on the applicant/recipient's behalf, If the applicant/recipient has resided in more than one state,
the trust must provide that the funds remaining in the trust are distributed to each state in which the
applicant/recipient received medicaid, based on the state's proportionate share of the total amount of medicaid
benefits paid by all of the states on the applicant/recipient's behalf.

&) All trusts submitted for review to the department must be in writing, signed, and fully
executed. Trusts that are not signed and executed will not be considered as effective trusts until they are signed and
executed, Trusts must also be funded as demonstrated by verifiable documentation prior to review by the
department,

(4) Assets are not part of a trust and are considered outside of the trust uatil the date they ave
actually transferred into the trust, as demonstrated by verifiable documentation, regardless of the effective date of
the trust. Assets outside of a trust will be evaluated according to the applicable regulations regarding the counting of
resources.

(5) Since the department is a reversionary beneficiary for all of the trasts described in the rest
of this section, any legal action concerning one of these trusts must name the department as an interested party and
the department must be notified by service of process in accordance with the New Mexico Rules of Civil Procedure.

6) The applicant/recipient may not be the trustee and may not have any ability, access, or
authority to manage or control the trust account.

N Each trust document must identify the person or organization that drafted the trust
document,

(8) If the department approves or previously approved a recognized medicaid trust, the trust

and administration of the trust are subject to review by the department, at least annually, and more frequently upon
the request of the department, to deterniine if the trust remains a valid trust for the purposes of meeting the
requirements of a recognized medicaid trust.

o) If the department determines that & trust is invalid under Paragraph (8) above, the
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identified by the department due to a lack of documentation, the department will presume that the corpus of the trust
is a countable resource in excess and will be counted toward the allowable resource limit in 8.281,500.11 NMAC,
{applicable resource standards] Applicable Resource Standards.
(10)  The trustee and any alternate trustees shall be specifically identified by name and address.
an The department shall not be charged any fees or costs for obtaining trust records or

documents,

(12) The trust may not under any circumstances provide a loan to the beneficiary or any other
individual or entity.

(13) The trust must be in compliance with all applicable criteria as set forth in 8.281.510.11
NMAC,

(14) All trasts under Subsection B below must terminate upon the death of the beneficiary and
provision made to immediately disburse the remaining corpus in accordance with the terms of the trust.

B. Special needs trusts: A special needs trust is a trust containing the assets of a disabled
applicant/recipient established and funded prior to the time the disabled applicant/recipient reaches the age of 65 and
which is established for the sole benefit of the disabled applicant/recipient by a parent, grandparent, legal guardian
of the disabled applicant/recipient, or a court. A trust established on or after December 13, 2016, by an individual
(i.e. the trust beneficiary) with a disability under age 65 for [his-er-her] their own benefit can qualify as a special
needs trust, conferring the same benefits as a special needs trust set up by a parent, grandparent, legal guardian, or
court, To qualify as a special needs trust, the trust shall contain the following provisions.

§)) The trust shall be identified as an OBRA '93 trust established pursuant to 42 U.S.C.
Section 1396p(d)(4)(A).

@ The trust shall not contain any provisions to automatically alter the form of the trust from
an individual trust to a “pooled trust” under 42 U.S.C. Section 1396p(d)(4)X(C). The special needs trust should be
properly dissolved and a pooled trust should be created in accordance with federal and state laws.

&) The trust shall specifically state that the trust is for the sole benefit of the trust
beneficiary. Only trusts which are intended for the sole benefit of the disabled applicant/recipient are special needs
trusts. Any trust which provides benefits to other persons is not for the sole benefit of the trust beneficiary and shall
not be considered a special needs trust. The trust may provide for reasonable compensation to a trustee and shall
provide for the reimbursement to the departiment on the death of the trust beneficiary.

“) The trust shall specifically state that its purpose is to permit the use of trust assets to
supplement, and not to supplant, impair or diminish, any benefits or assistance of any federal, state or other
governmental entity for which the beneficiary may otherwise be eligible or for which the beneficiary may be
receiving,

(5) Parents shall not be relieved of their duty to support a minor child. A minor's funds in a
trust shall not be expended on routine support that should be provided by the parents.
(6) The trust shall specifically state the age of the trust beneficiary, whether the trust

beneficiary is disabled within the definition of 42 U.5.C. Section 1382¢(a)(3), and whether the trust beneficiary is
competent at the time the frust is established.

N If the trust beneficiary is a minor, the trustee shall execute a bond to protect the child's
funds or shall get a court's written order exempting [hinvther| them from the bond requirement,

(8) If there is some question about the trust beneficiary's disability, independent proof may
be required.

()] If the trust beneficiary is a minor, the trust shall state whether the trust beneficiary is

expected to be competent at This-erher] their majority.

(10) The trust shall specificaily identify, in an attached schedule, the source of the initial trust
propeity and all assets of the trust. [f the trust is being established with funds from the proceeds of a settlement or
judgment subsequent to the bringing of a legal cause of action, medicaid's claim for its expenditures that are related
to the cause of action shall be repaid immediately upon the receipt of such proceeds and prior to the establishment of
the trust,

(11 Subsequent additions made fo the trust corpus shall be reported to the ISD caseworker
upon application and recertification. Subsequent additions fo the trust {(other than interest on the corpus) after the
applicant/recipient reaches age 65 may be subject to transfer of asset provisions (unless an exception to transfer of
asset provisions appiies).

(12) If subsequent additions are to be made to the trust corpus with funds not belonging to the
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trust beneficiary, it shall be understood that those funds are a gift to the trust beneficiary and %a};ﬁﬁ)gl'ﬁé reclaimed by
the donor, . N

(13) 1f the frust makes provisions which are intended to limit invasion Qﬁfé\-JB’%‘m‘a ol 3t Ly
insulate the trust from liens or encumbrances, the trust shall state that such provisions are not intended to limit the
state's right to reimbursement or to recoup incorrectly paid benefits,

(14) The special needs trust shall identify the grantor by name, indicate [hisfher] their
relationship to the primary beneficiary, and state that it is established by a parent, grandparent, or legal guardian of
the trust beneficiary, or by a court. A court can be named as the grantor, if the trust is established pursuant to a
settlement of a case before it, or if the court is otherwise involved in the creation of the trust,

(15) The trust may pay administration fees and legal bills incurred by the beneficiary related
to the trust administration. '

(16) The trust shall specifically state that it is irrevocable, Neither the grantor, nor the
beneficiary, or any remainder beneficiaries shall have any right or power, whether alone or in conjunction with
others, in whatever capacity, to revoke or terminate the trust or to designate the persons who shall possess or enjoy
the trust estate during [hisfher] their lifetime. However, the frustee may seek an amendment for the limited purpose
of ensuring that the trust complies with any changes to the laws governing the trust, per the agreement of all
interested parties, to include the department, All such amendments shall be reviewed, consented to, and approved in
writing by the department or its successor agency prior to finalizing the amendments, Any amendments not agreed
to in writing by the department are void. Trust records shall be open at all reasonable times to ingpection by the
department and copies shall be provided, at no cost to the department, upon the request of an authorized
representative of the department.

§¥)) The trustee shall be specifically identified by name and address. The trust shall state that
the original trust beneficiary cannot be the trustee. The trust shall make provisions for naming a successor trustes in
the event that any trustee is unable or unwilling to serve. The department as well ag the trust beneficiary or guardian
(if applicable), shall be given prior notice if there is a change in the trustee.

(18) The trust shall specifically state that the trustee shall fully comply with all state laws and
regulations, including prudent administration per, Section 46A-8-804 (2003} NMSA 1978. The trust shall provide
that the trustee cannot take any actions not authorized by, or without regard to, state laws and regulations,

(19} The trust shall specifically state that the trustee shall be compensated only as provided by
law. The costs of administration must comply with Section 46A-8-805 (2003) NMSA 1978. If the trust identifies a
guardian, the trust shall specifically identify [hm-er-her] them by name. A guardian shall be compensated only as
provided by law. The parent of a minor child shall not be compensated from the trust as the child's guardian.

(20) The trust shall specifically name the department as a remainder beneficiary with priority
over any other beneficiaries except the primary beneficiary for whom the trust was created. The trust shali
specifically state that, upon the death of the primary beneficiary, the departiment will be immediately notified by the
trustee in writing, and shall be paid all amounts remaining in the trust up to the total value of all medical assistance
paid on behalf of the primary beneficiary. The trustee shall comply fully with this obligation to first repay the
department, without requiring the department to take any action except to establish the amount to be repaid.
Repayment shall be made by the trustee to the department or to any successor agency within 30 days after receiving
written notification by the department of the amounts expended on behalf of the primary beneficiary.

{(a) Allowable administrative expenses: The following types of administrative
expenses may be paid from the trust prior to reimbursement to the department for medical assistance paid: taxes due
from the trust to the state or federal government because of the death of the beneficiary, and reasonable fees for
administration of the trust estate such as an accounting of the trust to a court, completion and filing of documents, or
other required actions associated with termination and wrapping up of the trust. Payment of such expenses must be
fully documented and copies of the documentation provided to the department within seven calendar days of making
such payments.

()] Prohibited expenses and payments: Examples of some types of expenses that
are not permitted prior to reimbursement (o the department for medical assistance, include but are not limited to:
taxes due from the estate of the beneficiary other than those arising from inclusion of the trust in the estate,
inheritance taxes due for residual beneficiaries, payment of debts owed to third parties other than the departiment,
funeral expenses, and payments to residual beneficiaries.

2n If there is a provision for repayment of other assistance programs, the trust shall
specifically state that the medicaid program shall be repaid prior to making repayment to any other assistance
programs.

22) The trust shall specifically state that if the beneficiary has received medicaid benefits in
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more than one state, each state that provided medicaid benefits shall be repaid. If there is an insufficlent amount foft’
to cover all benefits paid, then each state shall be paid its proportionate share of the amountztﬁljt 1}1 the trust, based _
upon the amount of support provided by each state to the beneficiary. L = g Fea LG

(23) No provisions in the trust shall permit the {rustee or the estate's representative to first
repay other persons or creditors at the death of the beneficiary. Only what remains in the frust after the repayments
specified in Paragraphs (20) through (22} above have been made shall be considered available for other expenses or
beneficiaries of the estate.

(24) The trust shall specify that an accounting of all additions and expenditures made by or
into the trust shall be submitted to the department on an annual basis, or more frequently upon the request of the
department, The department shall not be charged any fees or costs for obtaining these records.

(25) The trust shall not create other trusts within it

{20) If the trust is funded, in whole or in part, with an annuity or other periodic payment
arrangement, the department must be named in the controlling documents as the primary remainder beneficiary up to
the total amount of medical assistance paid on beha!f of the individual.

27 Distributions from the trust made to or for the benefit of a third party that are not for the
sole primary benefit of the disabled individual are treated as a transfer of assets for less than fair market value and
may create a period of ineligibility for certain medicaid services.

C. Income diversion trusts: An applicant/recipient whose income exceeds the income standard may
be eligible to receive medicaid through the creation and funding of an income diversion trust. The trust terminates
upon the death of the beneficiary. An income diversion trust must meet all of the following requirements.

43 The trust is compesed only of pension, social security, and other income to the
applicant/recipient, including accumulated income in the trust.

2) Only income distributed directly to the applicant/recipient or to a third party on the
applicant/recipient's behalf by the trustee are considered available to the applicant/recipient in determining medicaid
eligibility if the applicant/recipient could use the payment for food or shelter for [hmfherself] themselves,

3 An income diversion trust is a reversionary trust meaning the trust must provide that,
upon the death of the applicant/recipient, any funds remaining in the trust revert to the state medicaid agency, up to
the amount paid in medicaid benefits on the applicant/recipient's behalf,

@) If the applicant/recipient has resided in more than one state, the trust must provide that
the funds remaining in the tryst are distributed to each state in which the applicant/recipient received medicaid,
based on the state's proportionate share of the total amount of medicaid benefits paid by all the states on the
applicant/recipient's behalf.

(5 The trustee may, upon the death of the beneficiary, pay the expenses of the beneficiary's
burial or cremation up to the amount then authorized for burial expenses under federal and state medicald law and
regulations, to the extent other resources are not so designated.

{6) The trusts described in this section are also known in New Mexico as Maxwell v. Heim
income diversion trusts; those trusts executed on or after August 11, 1993 no longer have to be court ordered or
approved.

D. Non-profit trusts for certain disabled individuals; Trusts containing the assets of
applicants/recipients who meet the social security administration's definition of disability.
1) The trust must meet all the following criteria to be considered a non-profit trust for

certain disabled individuals:

(a) the trust is established and managed by a non-profit association;

(» a separate account is maintained for each beneficiary of the trust but, for
purposes of investment and management of funds, the trust pools these accounts;

(c) accounts in the trust are established solely for the benefit of applicants/recipients

who meet the social security administration's definition of disability and are established by the parent, grandparent,
or legal guardian of such applicants/recipients, by such applicants/recipients themselves, or by a court;

{d) to the extent that any amounts remaining in the applicant/recipient’s trust
account upon [histher] their death are not retained by the trust, the trust pays to the department an amount equal to
the total amowunt of medicaid benefits paid on behalf of the applicant/recipient;

@ allowable administrative expenses; the following types of
administrative expenses may be paid from the trust prior to reimbursement to the departiment for medical assistance
paid: taxes due from the trust to the state or federal government because of the death of the beneficiary, and
reasonable fees for administration of the trust estate such as an accounting of the trust to a court, completion and
filing of documents, or other required actions associated with termination and wrapping up of the trust; payment of
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such expenses must be fully documented and copies of the documentation provided to the department within seven
calendar days of making such payments; N
(ii) prohibited expenses and payments: examples of Z%e%;em’ﬁ PH 3Ly
expenses that are not permitted prior to reimbursement to the department for medical assistance, include but are not
limited to: taxes due from the estate of the beneficiary other than those arising from inclusion of the trust in the
estate, inheritance taxes due for residual beneficiaries, payment of debts owed to third parties, funeral expenses, and
payments to residual beneficiaries; and

(iii) any income or resources added to the trust after the applicant/recipient
reaches 65 years of age may subject [himr-erher] them to a transfer of assets penalty.

2) A trustee of a non-profit trust, in order to fulfill [his-er-her] their fiduciary obligations

with respect to the state's remainder interest in the trust, must:

(a) notify the department, in writing, of the creation or funding of the trust for the
benefit of an applicant/recipient; and
{b) notify the department, in writing, of the death of the beneficiary of the trust; and
() notify the department, in writing, in advance of any transactions involving
transfers from the trust principal for less than fair market value,
3) Trust records shall be open at all reasonable times to inspection by the department and

copies shall be provided, at no cost to the department, upon the request of an authorized representative of the
department.

f8,281.510,11 NMAC - Rp, 8.281.500,15 NMAC, 10/1/2012; A, 3/1/2018; A, 9/1/2026]

8.281.510.12 OTHER TRUSTS:

A, Limited partnerships: A limited partnership is a “similar legal device” to a trust. Trust
provisions of the Omnibus Budget Reconciliation Act of 1993 (OBRA 93} direct that the term “trust” includes any
legal device similar to a trust. Therefore, OBRA 93 trust provisions of this section apply to limited partherships.
The general partners act as frustee, and the limited partners are the equivalent of beneficiaries of an irrevocable trust.
To the extent that the general partners can make each limited partmer's ownership interest available {o [him] them,
that inferest is a countable resource and not a transfer of assets, However, a transfer of assets has occurred o the
extent that:

(1) the value of the share of ownership purchased by the limited pariner is less than the
amount he invested;
{2) the general partners cannof make the limited partner's share available to fhim] them;
3 if transfer-of-assets provisions apply, the look-back period is 60 months.
B. Trusts created by will: Trusts that ave created by will, but are not in effect {i.e., the testator is not

deceased) are not considered as countable resources. Once a trust created by will is in effect and funded (i.e., the
testator is deceased), the trust will be reviewed according to Subsection C, below.

C. Third party trusts:
)] Third pacty trusts are trusts which are established with assets contributed by individuals
other than the applicant/recipient or the applicant/recipient's spouse for the benefit of an applicant/recipient.
(2) The terms of the trust will determine whether the trust fund is countable as a resource or
income for medicaid eligibility.
(a) Trusts which limit distributions to non-support or supplemental needs will not
be considered as a countable resource in their entirety.
(b) If the applicant/recipient has the ripht to demand a distribution, the amount that
may be demanded is countable, whether or not it is actually distributed.
{c) If the trustee may exercise discretion In distributing income or resources to the

applicant/recipient or on behalf of the applicant/recipient, only the actual distributions of income or resources are
countable in determining eligibility.

(d) If the applicant/recipient as the beneficiary of the trust may revoke or direct
distributions from the trust, the trust is considered a countable resource,
3) Trust records shall be open at all reasonable times to inspection by the department and

copies shall be provided, at no cost to the department, upon the request of an authorized representative of the
department.
[8.281.510.12 NMAC - Rp, 8.281.500.15 NMAC, 10/1/2012; A, 9/1/2026]

8.281.510.13 UNDUE HARDSHIP: An applicant/recipients who has excess resources and is unable to access
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resources from an existing trust will not be found ineligible for medicaid where the departifient determines, on a casé
by case basis, that denial of eligibility on the basis of excess resources would work an undue hardship,

A, The applicant/recipient must demonstrale that the application of the trust kAN wpulddépfive, |
the applicant/recipient or [histher] their spouse of:
1 medical care such that the applicant/recipient’s health or life would be endangered; or
(2) food, clothing, shelter or other necessities of life.
B. The applicant/recipient must submit any documentation to support the claim that application of the

trust regulation would constitute an undue hardship within 30 days of the date of the notice regarding eligibility for
medicaid.

C. Undue hardship does not exist when the application of the trust regulation causes an
applicant/recipient or [his/her] their family members inconvenience or restricts their lifestyle.
D. The county director of the ISD office will make a decision regarding an application for waiver of

the trust regulation within 30 days of receipt of the application, The decision to grant & waiver shall be reviewed at
every re-certification to determine if the circumstances justifying a waiver are still applicable.

E. Notice of the decision shall be mailed to the applicant/recipient or [histher] their representative,

F. The applicant/recipient or [histher] their represenfative must notify the ISD caseworker of any
change in circumstances which affects the application of the undue hardship waiver exception within ten days of the
change in circomstances, The department will review the change of circiumstances and determine the next
appropriate action, which may include withdrawal of the waiver,

[8.281.510,13 NMAC - Rp, 8.281.500.15 NMAC, 10/1/2012; A, 9/1/2026}

3.281.510.18 NON-COMPLIANCE WITH TERMS OF TRUST: If the department suspects or deterimines
that the trustee is not complying with the terms of a trust that has been approved by the department, the department
will send a letter to the recipient of services or [his-er-her] their representative requesting more information er
describing the specific actions that are not in compliance with the trust which may include but is not limited to
proper management of the funds in the trust. The recipient will have 15 days to provide the requested information or
demonstrate, through documentation, that the actions of the trustee are not in violation of the terms of the trust.
Failure to respond or to adequately demonstrate that the terms of the trust have not been violated may result in a
transfer of assets penalty, disqualification from eligibility to receive benefits, and legal action, as appropriate. If the
department identifies that the violation of the terms of the trust las been to inadequately fund the trust, the recipient
shall immediately obtain a corporate frustee and amend the trust to be managed by that corporate trustee.
[8.281.510.18 NMAC - N, 10/1/2012; A, 9/1/2026]

8.281.510 NMAC 11




FRTO T
STAT:
NOTICE OF RULEMAKING
The New Mexico Health Care Authority (HCA), through the Medical Assistance D%@ﬁoﬁ{@[kﬁ), ik’ profjosing to

amend the New Mexico Administrative Code (NMAC) rule 8.370.3, Health Care Professional Services,
Professional Providers, Services and Reimbursement.

Section 9-8-6 NMSA 1978, authorizes the Department Secretary to promulgate rules and regulations that may be
necessary o carry out the duties of the Departiment and its divisions.

Notice Date: August 25, 2026
Hearing Date: September 25, 2026
Adoption Date: Proposed as January 1, 2027

Technical Citations: 2025 Legislative HB 56, 2025 Practitioner Parity, The American Medical Association for
coding along with CMS have approved restructure of billing codes unbundiing a 30 year guidance for global
maternity services. CPT® 2027 Maternity Care Services code changes | American Medical Association

The HCA is proposing to amend the rule as follows:

8.310.3 NMAC

Section 8

The Mission Statement has been updated to include HCA’s current mission statement,

Section 9

Duplicate language regarding licensed midwives has been corrected as “licensed midwives” is already capfured on
the next line.

Seetion 11

Language regarding the medical practitioners has been amended to align with CMS and AMA guidelines for
wnbundling global mateinity care to itemized maternity care.

Language regarding the medical practitioners related to the birthing options program has been amended to align with
the 2025 Legislative House Bill 56.

Language has been amended to include Doula’s, Lactation providers and Chiropractors as new providers.

Throughout the NMAC updates have been made to update HCA to HSD,

L. RULE
These proposed rule changes will be contained in 8,.310.3 NMAC. This register and the proposed rule are available
on the HCA website at: https://www.heca.nm.gov/lookingforinformation/registers/ and
httpsi/www . hea.nm. gov/2026-coimment-period-open/. If you do not have internet access, a copy of the proposed
register and rule may be requested by contacting MAD at (505) 827-1337.

1I. EFFECTIVE DATE
HCA proposes implementing this rule effective January 1, 2027,

II1. PUBLIC HEARING
A public hearing to receive testimony on this proposed rule will be held on September 25, 2026, at 9:00 am. The
hearing will be held in the Large Conference Room of the Administrative Services Division {ASD), 1474 Rodeo Rd,
Santa Fe, NM 87505 and via Microsoft Teams.

Join Teams Meeting

Join; hitps;/teams.microsoft.com/meet/2967528047488797p=05F3wf GlZmapZuMvA
Meeting 1D»; 296 752 804 748 879

Passcode: cMG6S7KU3
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Dial in by phone S e
41 505-312-4308,,2695564# United States, Albuguerque 02 AUG -3 P SINCH b
Phone conference 1D: 269 556 4#

If you are a person with a disability and you require this information in an alternative format or require special
accommodation to participate in the public hearing, please contact the MAD in Santa Fe at (505) 827-1337. The
HCA requests at least ten (10) working days advance notice to provide requested alternative formats and special
accomimodation.

Copies of all comments will be made available by MAD upon request by providing copies directly to a requestor or
by making them available on the MAD website or at a location within the county of the requestor.

IV. ADDRESS
Interested persons may address written comments to:

New Mexico Health Care Authority

Office of the Secretary

ATTN: Medical Assistance Division Public Comments
P.O. Box 2348

Santa Fe, New Mexico §7504-2348

Recorded comments may be left at (505) 827-1337. Interested persons may also address comments via electronic
mail to; HCA-madrules@hca.nm.gov. Written mail, electronic mail and recorded comments must be received no
later than 5:00 p.m. MDT on September 25, 2026. Written and recorded comments will be given the same
consideration as oral testimony made at the public hearing. All written comments received will be posted as they
are received on the HCA website at hittps://www.hca.nm.gov/lookingforinformation/registers/ and
https://ww.hea.nm.gov/2026-comment-period-open/ along with the applicable register and rule. The public
posting will include the name and any contact information provided by the commenter.




